I. INTRODUCTION
In 1971, David Rothman published this appealing and provocative study of the rise of the large custodial institution-the penitentiary, the insane asylum, and the almshouse-in Jacksonian America. The Discovery of the Asylum has been influentiaP and remains the best general treatment of prisons in antebellum America.
2 It merits careful, though cautious, attention from the legal community. This essay attempts to give it that attention and to use the opportunity to begin to explore a significant but little-studied question: When did what Professor Allen has called the rehabilitative ideal 3 first begin to be taken seriously in England and the United States? A review of Rothman's book invites that inquiry because an examination of the book's two main . Foucault's study is an imaginative and sensitive investigation of the social and intellectual meanings of punishment in the eighteenth century. It relies primarily on the French experience. Ignatieff examines late eighteenth-and early nineteenth-century prison reform. His book was published after this Review was written, but while his analysis is quite different from mine, our factual accounts of English prisons do not conflict significantly. These two books are very welcome, for, despite America's perpetual worrying about crime and its optimism about punishment, and despite modem social history's fascination with both deviance and reform, the literature (especially the original research) on prisons is startlingly sparse. A dismaying amount of the work on prisons is pedestrian, unanalytic Whig history: Each penologist is discussed only insofar as he foreshadows modem penology. Histories of prisons commonly dwell on the struggle of the prison administrators for institutional autonomy and funds but neglect questions about the purposes prisons served or were thought to serve. An honorable exception is W.D. LEWIS, F'RoM NEWGATE TO DANNEMORA (1975 707 [Vol. 77:707 faults-its failure to look at the English experience with prisons and its over-reliance on a social control theory in explaining the motives of prison reformers-presents clues to the origins of the rehabilitative ideal.
Clio's seamless web, however, is not easily unraveled. Rehabilitation has probably always been one aim of any noncapital system of punishment, since the punisher presumably intends to persuade the punished not to err again. In the prototypical punishment of the child by the parent, punishment is part of parental efforts to educate, to bring up, the child. (None of which, of course, is to suggest that such punishment is not also inflicted to stiffen the deterrent effect of the parental penal system, to incapacitate the offender ["Go to your room!"], or to vent parental irritation.) And prison as a rehabilitative device goes back at least to Plato. 4 The strands are tangled, then, by the close association the several purposes of punishment have with each other, and by the punisher's expectation that punishment will have multiple effects. That retribution remains an aspect of any punishment is suggested by the phrase "teach him a lesson," with its simultaneous intimations of reformation (he won't do it again, he'll learn something) and satisfaction of the victim's feelings (I've made him sorry). Deterrence broadly defined subsumes rehabilitation narrowly defined, since rehabilitation in that sense seeks only to deter a repetition of criminal conduct by the criminal. And rehabilitation and incapacitation, because they so often involve imprisonment, are linked in practice and theory; each is frequently regarded as a fortunate product of the other. 4 . Plato says that where one man has acted unjustly to another, "all such cases as are curable we must cure, regarding them as diseases of the soul." 2 THE LAWS 229 (Book IX) (R. Bury trans. 1952). Plato envisioned three kinds of prisons: one public prison near the market for most cases, to secure the persons of the average criminals; a second, situated near the assembly-room of the officials who hold nightly assemblies, and named the "reformatory"; and a third, situated in the middle of the country, in the wildest and loneliest spot possible, and named after "retribution" . . . . Id. at 379 (Book X). Those convicted of certain crimes who suffer from folly, being devoid of evil disposition and character, shall be placed by the judge according to law in the reformatory for a period of not less than five years, during which time no other of the citizens shall hold intercourse with them, save only those who take part in the nocturnal assembly, and they shall company with them to minister to their souls' salvation by admonition; and when the period of their incarceration has expired, if any of them seems to be reformed, he shall dwell with those who are reformed, but if not, and if he be convicted again on a like charge, he shall be punished by death.
Nor is it easy to distinguish the humanitarian sentiments from the reformatory motives of penal reformers. For instance, I suspect that many of the humanitarian reformers were distressed to see idle, bored prisoners and advocated work as a way of helping prisoners pass the time and retain their sanity and selfrespect. Reformers may have hoped the work would also have rehabilitative effects, but any such hope was sometimes secondary. Our basic question, then, is more properly, when did rehabilitation become so well established as a penal goal that it could not be ignored by anyone interested in penology? Or, to put the question from the perspective of individual reformers, when did rehabilitation begin to weigh significantly against other ends of punishment?
An investigation of the origins of the rehabilitative ideal must begin as an investigation of the origin of prisons. Whether or not rehabilitation is possible in another setting, prisons were the scene of the first essays in rehabilitation in any explicit, systematic way. An investigation of the origin of prisons also concludes a discussion of the origin of the rehabilitative notion, since by the time prisons were well established, so was the position of rehabilitation.
Rothman's Hypothesis
In order to establish the "revolutionary nature"
5 of Jacksonian America's attitudes toward dependency and deviance, Rothman devotes the first two chapters of his book to the seventeenth and eighteenth centuries. During that period, he writes, Americans lived in small, cohesive, hierarchical communities. Those communities understood that man is basically depraved and that the poor and the criminal would be always with them; crime and poverty were not, therefore, thought of as symptomatic of any acute social problem. 6 Of course, both crime and poverty had to be dealt with, but this could be done, society knew, without strain. Rothman emphasizes that they were dealt with noninstitutionally. They were controlled first by excluding from the community any stranger who could not present evidence of his capacity to support himself and of his social respectability. The colonial community helped its own poor, sick, disabled, or-
D. RoTHMAN, THE DISCOVERY OF THE AsYLUM 3 (1971).
6. The well-off not only did not need to fear the poor, but "the presence of the poor was a God-given opportunity for men to do good." Id. at 7.
[Vol. 77:707 phaned, and widowed in the dependent's own family whenever possible. When that was impossible, he was boarded with someone else's family. Almshouses were rarely built and reluctantly used.7 These communities punished criminals with the whip, the pillory, the fine, and the scaffold, but not the jail.
8 Colonial Americans did not conceive of a rehabilitative prison because of their belief in the natural depravity of man, the omnipresence and strength of the temptations to which he is subject, and the improbability that a household existence ( which a prison would offer, since the family was the colonists' model for their institutions) would be either painful or corrective. 9 "Even at the close of the colonial period," Rothman concludes, "there was no reason to think that the prison would soon become central to criminal punishment. "
10
After the American Revolution, however, the country's population grew quickly, urbanization increased, industrialization gradually began, and Enlightenment ideas won adherents. As Americans confronted these changes, they "perceived that the traditional mechanisms of social control were obsolete." 11 Further, "they had no vision of how to order society . . . . From where would the elements of cohesion come? More specifically, would the poor now corrupt society? Would criminals roam out of control? Would chaos be so acute as to drive Americans mad?" 12 Nevertheless, the new republic was also a confident one, and Americans soon decided they had "located the roots of deviancy not in the criminal, but in the legal system." 13 In the Enlightenment beliefs that harsh punishments could cause, not prevent, crime and that certain but humane punishment would best reduce it, many states substituted imprisonment for the death penalty. But it was a "repulsion from the gallows rather than any faith in the penitentiary [ hardly imagined that life inside the prison might rehabilitate the criminal." 14 By the 1820s, though, Americans grasped that more rational and humane penal codes would not alone solve the problem of social control. Intensely optimistic yet deeply afraid, "Americans in the Jacksonian era suddenly [began] to construct and support institutions for deviant and dependent members of the community. "15 This was a "revolution in social practice" 16 which "invented" institutions which "were not the logical end of a development that began with the seventeenth-century house of correction, continued in the eighteenth-century workhouse, and improved in the post-Revolution prison." 17 It was a time of unprecedented dangers, and the new institutions were "first and foremost a vigorous attempt to promote the stability of society at a moment when traditional ideas and practices appeared outmoded, constricted, and ineffective."
18 Since Americans had learned that corruption in the community and the family (not sinful individuals) was the threat and caused deviance, rehabilitation would be possible if offenders were separated from society and placed in a well-ordered institution. Solitude was the primary rehabilitative device. (In New York, under the Auburn plan, convicts stayed in separate cells at night and worked together under a rule of silence by day; in Pennsylvania the prisoners were confined to a single cell perpetually.) Rothman describes the rehabilitative process this way:
Thrown upon his own innate sentiments, with no evil example to lead him astray, and with kindness and proper instruction at hand to bolster his resolutions, the criminal would start his rehabilitation. Then after a period of total isolation, without companions, books or tools, officials would allow the inmate to work in his cell. Introduced at this moment, labor would become not an oppressive task for punishment, but a welcome diversion . . . . [O] ver the course of his sentence regularity and discipline would become habitual. He would return to the community cured of vice and idleness, to take his place as a responsible citizen.
19
The penitentiary would not only rehabilitate the prisoner, it would rehabilitate society as well. It would be a "model and The penitentiary, Rothman leads us to believe, was a uniquely American reaction to an American problem. It was also a secular reaction: "the prescriptions of what was right action, the definition of the policy that men of goodwill were to enact, revealed more of a secular than a religious foundation. " 22 I shall argue that Rothman understates the extent to which post-Revolutionary prisons were intended to rehabilitate, understates the European influence, understates the role of religion, and thus overstates the extent to which the American penitentiary was a "discovery" of the 1820s. While Americans may have been the first to establish rehabilitative prisons on a large scale, they were not the first to conceive of or advocate the possibility of doing so. This will become clear as we examine the rise of the prison as a punitive, and eventually rehabilitative, institution, first in Europe generally, then in England, and then in America.
II. EUROPE BEFORE THE EIGHTEENTH CENTURY
During the Middle Ages and through the early modern period, Justinian's precept was widely accepted: "Career enim ad continendos homines, non ad puniendos haberi debit." ("Prison ought to be used for detention only, not for punishment.") 23 Nations relied primarily on capital punishment, physical mutilation, and chastisement. 24 As Maitland said of death, it is a punishment "that can easily be inflicted by a state which has no apparatus of prisons and penitentiaries . . sanguinary punishments were vivid and must have seemed effective deterrents.
The Church
Nevertheless, prisons as punitive institutions were not unknown before the eighteenth century; in 1595 the Lord Treasurer said before the Star Chamber in Gresham v. Markham, "Prisons are ordained for two reasons, the one for safe custody, and the other for correction." 26 Penal imprisonment was first developed by the Church, which was driven to devise new forms of punishment because it could not use the death penalty. 27 "The church also had the elementary administrative capacity that imprisonment requires, to construct and maintain places of confinement and to care for those incarcerated," as Langbein explains. 28 As early as Boniface VIII (1294-1303) we find the Pope acknowledging Justinian's principle but making ·an exception to it for the Church:
Although it is evident that the use of prison is authorized for the prisoner's custody and not for punishment, we have no objection if you send members of the clergy who are under your discipline •.. to prison for the performance of penitence.
29
Not only was the Church administratively equipped to use prisons, but with its responsibility for saving souls and its experience with religious discipline in rp.onasteries, it was the first institution able to think systematically about rehabilitation. For instance, Dom Jean Mabillon advocated solitary confinement and work as a means to serve the basic purpose of punishment-reformation of the prisoner. 30 In 1703, the Church founded the Hospice of San Michele in Rome, over the door of which was written, "Parum est as exceedingly burdensome, besides which the subject of the management of prisons was not understood. [Vol. 77:707 coercere improbes poena nisis probos efficias disciplina." ("It is of little value to restrain the bad by punishment, unless you render them good by discipline.") The Hospice was for boys convicted of crimes or found "inobedient to their parents," and it trained the offenders in trades, enforced a rule of silence, separated incorrigibles, and confined the boys to small separate cells at night, 31 a reformatory program foreshadowing those of the lateeighteenth and early-nineteenth centuries.
Alternatives to the Blood Sanctions
Other forerunners of imprisonment were established with less beneficent intentions. The sentencing of convicts ( often in commutation of death sentences) to the galleys was fiscally motivated, Langbein and Rusche and Kirchheimer agree: Countries with galleys could not persuade free labor to row; countries without galleys would rent prisoners to those countries with them.:
12
In the seasons when galleys could not be used the convicts worked ashore, and as the galley fleets declined, convicts were employed in construction work or in manufacturies (bagnes). 33 Nevertheless, even as early as 1556 King Ferdinand of Austria announced that galley service gave the criminal a chance to atone through labor.
34
The galleys were primarily a southern European alternative to the traditional blood sanctions; the workhouse was a northern alternative. In the last half of the sixteenth century, poverty, vagrancy, and vagabondage had reached levels which horrified and frightened respectable folk in England and northern Europe. Among the English solutions was the chartering of "houses of correction," called Bridewells after the London houses founded in 1553. They were intended to reform as well as deter, and the founders hoped, as prison authorities were to hope for centuries, that they would pay for themselves out of the proceeds of the work the vagabonds and idle youths in them were made to do. Such youth, and other as are able to labor and may have work and shall be found idle shall have some manner of correction by the parents, or otherwise as shall be thought good in the parish. And if they will not amend, they shall be sent to as a sanction for vagabondage seems a punishment to fit the crime. 36 Griinhut, though, sees the houses of correction as something more, as an attempt to apply religious principles to a social and moral problem: "Let him that stole steal no more; but rather let him labour, working with his hands the thing which is good, that he may have to give him that n~edeth. " 37 Thus, besides learning discipline and a trade, the inmate received moral instruction.38 In the 1590s Amsterdam established similar institutions-they confined boys, beggars, and petty thieves and provided work and religious and moral instruction. 39 The purpose of the tuchthuis (house of correction), a contemporary said, was "not sore punishment, but the improvement [beteringeJ and correction of those who do not realize its usefulness to them and would try to avoid it." 40 Gradually, from the middle of the seventeenth century, workhouses began to receive those convicted of more serious crimes but who had been reprieved because the state wished to soften the harshness of the law or to save the life of a useful citizen. 41 Thus, as Langbein concludes, both the workhouse and the galley system "converged under the ancien regime to form the prison system that displaced the blood sanctions from European law. " 42 It is natural that "idle youth" inspired the first secular rehabilitation programs, and that other early inmates of the houses of correction were not guilty of serious crimes. Misdemeanors could not be overlooked, yet the scaffold would not do, and it must have been easier to conceive of rehabilitating the young and possibly impressionable than the old and· presumably hardened. The young are often safer and more sympathetic beneficiaries of a mitigation of a stern law, and throughout the history of prisons, the young, women, and the "better sort" (debtors, skilled workBridewell to be reasonably corrected there. Quoted in J. LANGBEIN, supra note 24, at 35.
36. Vagabondage was a very loosely defined crime, encompassing those who could work but would not (sturdy beggars) and professional petty criminals. Langbein suggests there was "a strong current of preventive criminal law in the regulation of vagabondage."
.J. LANGBEIN [Vol. 77:707 ers, and the upper classes) have been the opening wedge for concerned and reformative treatment.
43

Ill. ENGLAND IN THE EIGHTEENTH CENTURY
The Influence of Religion
The eighteenth century in England was, of course, preeminently the time of a campaign to reform and rationalize the criminal law led by men like William Eden and Samuel Romilly and stimulated by the failure of sanguinary sanctions and the writing of Enlightenment figures like Montesquieu and Cesare Beccaria. 44 However, the student of the rehabilitative ideal needs to look first at religion's effect on expectations about incarceration and repentance, for religious sentiments provoked some of the most modern speculations about rehabilitation and motivated another group of reformers, those who were especially interested in prison reform. Today it is science which has convinc;ed man he can reshape human behavior, bu~ though the Enlightenment is a source of that confidence, much of the sublime selfassurance of the early adherents of the rehabilitative ideal came from what Christianity taught them of human nature and God's will.
Christians, of course, are admonished to behave charitably to all men, for "inasmuch as ye have done it unto one of the least of these my brethren, ye have done it unto me. " 45 And more explicitly, "I was in prison, and ye came unto me." 46 Visits to prisons and reports on them. were to become frequent, all published in the hope of ameliorating the wretched conditions which were usually discovered. The first English prison report was written in 1702 by an Anglican divine, Dr. Thomas Bray, for the Society for Promoting Christian Knowledge. Like many of the reports that were to follow, it deplored the squalor of the prisons, the incompetence and knavishness of the keepers, and the corruption of new prisoners by old. And like many subsequent reports, it urged that prisoners be kept in separate cells.
47
The Christian adjuration to repent, the assurance of redemption, and the dramatic example of the salvation of the thief at Calvary reminded the devout that improving conditions in prisons was not enough, that the moral and spiritual health of the prisoner could and must be restored. The tendency to confuse crime with sin made plausible the proposition that criminals as well as sinners could be reformed, and the Christian experience with redeeming sinners suggested a method of doing so. An Exhortation to Prisoners, 48 published in 1699, reveals the equation of crime and sin and sketches the psychological and spiritual process of rehabilitation. The exhortation reminds prisoners that "It is a great mercy of God, not to suffer me:ri to ruin themselves both in this world, and in that which is to come. For this ·end, he is pleased to make use of several wonderful methods . . . . " Among these methods is the sending of afflictions:
By these he endeavours to put a stop to their sinful courses, by arresting their spirits a while that they may reflect upon their former wicked lives, and consider what will be the consequence of them, and so repent and amend them before it is too late.
The afflicted, it is true, are "apt to murmur and repine at God's punishments," but they should ask themselves who they think is their greatest friend, one that encourages them to enjoy "the pleasures of sin for a season," which will betray them to everlasting destruction afterwards; or he that puts them to some trouble now, that they may avoid being eternally miserable hereafter?
The prisoner is encouraged to remember that [since] you now are shut out from business and conversation in the world, you have a great deal of time in your hands, which under this restraint of your body, may be improved to the benefit of your soul. Let a considerable part of it therefore be spent in [Vol. 77:707 reflecting upon your past lives, in expressing your hearty sorrow for the wickedness of your actions . . . .
The themes of that exhortation were still current in prison sermons a century later, though the process of repentance and reformation was by then more precisely delineated. First, the offender has to be made aware of his offense. "Sharp calamity is an instrument which the grace of God uses to awaken sinners to a sense of their condition." 49 But the sharp calamity is to good purpose:
You are brought to this place, as the sick and wounded are sent to other places, to be cured . . . and the means here made use of, are such as, if it be not your own fault, will tend to make you wiser, and better, and happier, than you have ever yet been. so
The method of "this place" is solitude:
It has been recommended, both by the practice and precept of holy men, in all ages, sometimes to retire from scenes of public concourse, for the purpose of communing with our own hearts, and meditating on heaven . . . . What can sooner bring us acquainted with our own hearts than the exclusion of the world?s
1
Once alone with his thoughts, the prisoner inevitably confronts his own nature:
You need not be told, on divine authority, that "the wicked are like the troubled sea, when it cannot rest;" and you need only have recourse to your own hearts to know, that "there is no peace to the wicked."
52
The inmate leaves prison reformed:
You will then take a final leave of this place, renewed in the spirit of your minds; established in diligent and virtuous habits; strongly impressed with a sense of your duty to God . . . . s 3 Some scholars have intimated that solitude as a rehabilitative technique is an innovation of the American Quakers, 5~ but as the preceding suggests, it was advocated by English Christians of several denominations throughout the eighteenth century. Solitude, of course, served two purposes. First, it prevented the corruption of the relatively innocent by the thoroughly guilty. The sight of men and women, felons and debtors, convicts and defendants, the old and the young, thrown together in one prison ap- in which he proposed completely isolating inmates to keep them alone with their thoughts, tracts, and God. Even the Rev. William Paley, who doubted the efficacy of attempts at rehabilitation, conceded that if rehabilitation were possible it would be through solitary imprisonment and the usual progression through calamity, reflection, and repentance.
An additional advantage of solitary confinement was that it could be defended against the sterner advocates of deterrence. In fact, the beauty of solitary confinement was that the more depraved the criminal, the more he would fear solitary confinement, since the more depraved he was, the more horrifying the thoughts he must confront in solitude would be. in which terror, benevolence, and reformation are more happily blended together . . . . Solitude will awaken reflection, confinement will banish temptation, sobriety will restore vigour, and labour will beget a habit of industry. 60 One may facilely attribute inhumane motives to the men whose proposals led to the cruelty of solitary confinement. But they were men who took their own consciences and sins seriously, and who found consolation in the self-examination and denial they proposed for prisoners. John Howard, for instance, held to a "hard" diet, spent hours in prayer and meditation, and deliberately took risks that look (at least to the modern eye) like attempts at self-immolation. (The attempts succeeded.) 61 Hanway, another philanthropic merchant and traveller, was a morbidly pious man who commissioned paintings of himself as an infant and as he would be on his deathbed. These he placed on his wardrobe over an inscription reading: "JONAS HANWAY, ESQ . since idleness was one of the faults to be corrected in them. That irritating figure, the sturdy beggar, was a threat to society both because of what he was doing (taking advantage of private and public charity) and because of what he might at any moment do (steal, pimp, or assault). Idle hands were indeed the devil's playgrou~d, since a person not productively occupied was prey to the temptations to debauchery and corruption which were all about. So, as "aversion to labour is the cause from which half of the vices of low life deduce their origin and continuance, punishments ought to be contrived with a view to the conquering of this disposition." Solitary confinement with labor would make labor habitual, solitary confinement without it would make "idleness irksome and insupportable." 64 This perspective is not wholly attributable to the Weberian Protestant work ethic, since workhouses were introduced in Amsterdam before Calvinism. A final advan-tage of compelling inmates to work was that they would, it was hoped, thereby pay for their own rehabilitation.
The Criminal La_w Reformers
By the eighteenth century over two hundred crimes carried the capital penalty, but the number of executions was, if anything, lower than it had been-·when fewer crimes could be punished with death. 65 The criminal law reformers argued that moderate penalties certainly and promptly inflicted would more effectively and humanely deter crime than a system so savage that citizens were reluctant to prosecute and juries reluctant to convict. Frequent, severe penalties, Eden wrote, "harden the sentiment of the people. Une loi rigoureuse produit des crimes, " 66 The rationalists, then, were absorbed with the problem of deterrence; especially during the early years of the movement rehabilitation was not foremost in their minds. Few reformers thought rehabilitation possible, joining for once with the supporters of the status quo, for whom Paley spoke when he said in 1785 that "from every species of punishment that has hitherto been devised, from imprisonment and exile, from pain and infamy, malefactors return more hardened in their crimes, and more instructed. "
67 But whether the rationalists believed that men could not be reformed or simply that no available institution showed any prospect of doing so is not clear. By this time the houses of correction as well as the jails had become squalid, degrading, and devoid of any reformatory purpose; Henry Fielding was descending to cliches when he called them "schools of vice, Seminaries of idleness, common shores of nastiness and disease."
68 Eden, though he acknowledged the need for an intermediate punishment, opposed sending men to prison, which "has always a bad effect on [convicts'] morals;" 69 partly because "it must be confessed that gaolers are in general a merciless race of men." 70 Yet, the reformers also had to cope with the possibility and accusation that imprisonment was too pleasant to deter criminals. Nevertheless, in their search for a satisfactory secondary punishment (a search made more pressing by the closing of the American colonies to penal transportation), the rationalists increasingly realized the advantages of rehabilitation. Thus, in the course of a disquisition on the impractical severity of the criminal law, Dr. Johnson remarked:
If those, whom the wisdom of our laws has condemned to die, had been detected in their rudiments of robbery, they might, by proper discipline and useful labour, have been disentangled from their habits . . . and passed their days in reparation and penitence; and detected they might all have been, had the prosecutors been certain that their lives would have been spared. 72 As usual, some of the early rehabilitative schemes were designed for the young, such as Berkeley's recommendation in 1737 citing the Amsterdam houses of correction. 73 Ignatieff r~ports that Henry Fielding, in searching for "an intermediate penalty, combining 'correction of the body' with 'correction of the mind,'" suggested solitary confinement in new houses of correction built on a cellular plan: There can be no more effectual means of bringing the most abandoned Profligates to Reason and Order than those of Solitude and Fasting; which latter is often as useful to a diseased mind as to a distempered body.
74
Bentham published a plan in 1791 for "reforming the vicious," though it was also a plan for "punishing the incorrigible. This is a charge reformers have had to deal with in all places at all times. A proposed French code, drafted after the Revolution, was convincingly defended against such a charge by Le Pelletier: "It is contended that capital punishment is the only one capable of deterring from crime; the penalty which we are now proposing [solitary confinement, bread and water, and ball and chain] would be worse than the most cruel death. Gordian knot of the Poor-Laws not cut, but untied,-all by a simple idea in Architecture! " 76 In his discussion of imprisonment in the Principles of Penal Law, he described a theory of reformation much like that of the prison sermons. A prisoner subjected to solitude, darkness, and hard diet would "be forcibly solicited to pay attention to any ideas which, in that extreme vacancy of employment, are disposed to present themselves to his view."n These ideas would naturally concern his past errors and his present unhappy balance of pain and pleasure._"Another advantage attendant on this situation is, that it is peculiarly fitted to dispose a man to listen with attention and humility to the admonitions and exhortations of religion. " 78 _By and large, however, the criminal law reformers had not thought systematically about what prisons should be like. It was the union of the prison reformers with the criminal law reformers which produced the plan for a rehabilitative, decent punishment toward which both groups had been working.
John Howard
That such men as Blackstone, 79 Eden, and Bentham ultimately accepted imprisonment as a standard penal technique was chiefly due to the work of certain English reformers, most of them actuated by religious motives, who not only exposed miserable jail conditions but also tried to prove that a prison did not have to exemplify everything that was loathsome and terrible. Pre-eminent among these reformers was "the celebrated Mr. Howard." A philanthropic (though personally difficult) man of independent means, 81 Howard discovered on being appointed sheriff of Bedford that there were men found· innocent of crimes who were kept in jail until they paid fees to the jailer. The justices of the county told him they would substitute a salary for fees if Howard could find a precedent for charging the county. "I therefore," Howard related, "rode into several neighbouring 79. Using the familiar medical metaphor, Blackstone wrote: "It is, it must be owned, much easier to extirpate than to amend mankind; yet that magistrate must be esteemed both a weak and cruel surgeon who cuts off every limb which, through ignorance or indolence, he will not attempt to cure." 4 COMMENTARIES 17-18 (emphasis in original Howard's interest in the moral and psychological effects of prisons was· aroused by the debilitating consequences of prison, which he, like other prison visitors, repeatedly encountered.
[I]f it were the wish and aim of magistrates to effect the destruction, present and future, of young delinquents, they could not devise a more effectual method, than to confine them so long in our prisons, these seats and seminaries . . . of idleness and every vice.
85
It was a short step from watching the moral destruction of the delinquent to urging his reconstruction; a seminary of vice could become a school for virtue. Like his predecessors, Howard made rehabilitation more palatable and plausible by emphasizing the "sympathetic offender": "In some gaols you see (and who can see 82. J. HOWARD, supra note 71, at 1. 83. "Debtors and felons, as well as hostile foreigners, are men, and by men they ought to be treated as men." J. HOWARD it without sorrow) boys of twelve or fourteen eagerly listening to the stories told by practiced and experienced criminals. "_ 86 Howard's most explicit proposals for rehabilitation were for the houses of correction. 87 On that subject he was firm and clear:
To reform prisoners, or to make them better as to their morals, should always be the leading view in every house of correction, and their earnings should only be a second object. As rational and immortal beings we owe this to them.BB Howard looked to solitary confinement at night and (for moderate periods) during the day as the way "to reclaim the most atrocious and daring criminal" and "to make a strong impression, in a short time, upon thoughtless and irregular young persons. " 89 He was conyinced of the reformatory power of religion, and he repeatedly reprimanded prisons without a chapel, a chaplain, Bibles, or reli-, gious services. Howard endorsed Fielding's expectation that
[r]eligion will ... have a strong influence in correcting the morals of men, and I am no less persuaded, that it is religion alone which can effectually accomplish so great and so desirable a work. 00 Howard's books and proselytizing in favor of penal reform inspired the Penitentiary Act of 1779, which, drafted as it was by Eden (won over to prisons by Howard) and Blackstone, marks the union of the two lines of penal reform. It also marks formal, national recognition of rehabilitation as a partner of deterrence as a legitimate purpose of punishment. The Act authorized the construction of national penitentiaries in which not only were prisoners to be physically cared for, but in which [s] olitary imprisonment, accompanied by well regulated labour and religious instruction, . . . ,:night be the means, under Providence, not only of deterring others from the commission of the like crimes, but also of reforming the individuals and inuring them to habits of industry . . . .
91
The Act invoked the trinity which was everyone's prescription for reformation-solitude, work, and religious instruction_.:.but the prescription was not taken until the next century, because Blackstone's death, Howard's intransigence, other political difficulties, [Vol. 77:707 and the beginning of penal transportation to Australia delayed the building of national prisons. Nevertheless, in the last quarter of the century, some counties enlarged or reformed jails along lines suggested by the Act, and "[a] dozen counties went further and actually built small penitentiaries adjacent to, or in place of, their jails and houses of correction. " 92 By the end of the eighteenth century in England, then, those looking for a rational alternative to capital punishment, those incensed by injustice and cruelty in prisons, and those concerned for the moral and spiritual salvation of wrongdoers had come to agree on a rehabilitative prison as a solution to the problem of punishment. The primary technique of reformation-solitudewas also agreed on, though its proper extent and severity were not. And while criminal law reformers much influenced by the Enlightenment were important in securing legislation promoting rehabilitative prisons, a powerful motivating force behind the rehabilitative ideal was religious.
IV. THE REHABILITATIVE IDEAL IN AMERICA
Punishment in Colonial America
In his anxiety to demonstrate the novelty of rehabilitation in the Jacksonian period, Rothman adamantly denies that Puritans saw any hope of salvaging the depraved. But one student of criminal law in early Massachusetts writes:
[I]mplicit in the battery of punitive devices of admonition, referral to church discipline, public confession and humiliation is an attitude of hopefulness for the wayward which, despite the endless sermonizing on the depravity of man, was among the most vital forces in Puritanism. If the Puritan magistrate abhorred the criminal act, he respected the offender to whom, no less than to himself, God's promise of grace was freely proffered, and whose soul, however disordered in its faculties, could not be regarded as hopelessly lost.
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While coercion was required for the obstinate (and while to our eyes the Puritans may have been painfully quick to spot obstinacy), correction was possible for the rational. 94 92. M. foNATIEFF, supra note 2, at 96. For a description of these penitentiaries gener• ally and of the influential Gloucestershire institutions in particular, see id. at 96-100,
G. HASKINS, LAW AND AUTHORITY IN EARLY MASSACHUSETI'S 210-11 (1960).
94. Id. at 211.
Early Developments in Pennsylvania
The early Quakers had had in England the personal experience with jails which has always stimulated penal reform; William Penn was himself imprisoned three times. Further, they saw in every man an "inner light," a spark of the divine, which, properly tended, could redeem even a criminal.
95 Thus Pennsylvania's early penal code was a moderate one-only murder was a capital crime-and in 1682 Penn established a hou!:le of correction in which offenders were made to work in compensation for their crime. 96 A harsher penal code was imposed by the British in 1718, and after the Revolution an act was passed generally substituting "continued hard labor, publicly and disgracefully imposed" for capital punishment. 97 But the citizens of Philadelphia were perturbed by the sight of chain gangs in their streets and by the insalubrious state of their prisons, and in 1787 they founded the Philadelphia Society for Alleviating the Miseries of Public Prisons. The preamble of its constitution, after the usual citation to Matthew 25:36, stated:
[T]he obligations of benevolence, which are founded on the precepts and example of the Author of Christianity, are not canceled by the follies or crimes of our fellow creatures . . . . By the aids of humanity . . . such degrees and modes of punishment may be discovered and suggested, as may, instead of continuing habits of vice, become the means of restoring our fellow creatures to virtue and happiness.
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The first public recommendation of the Society was for "more private or even solitary labour" and separation of the depraved from the less depraved and of the men from the women. 99 The Society especially admired a prison in England which followed John Howard's recommendation of separate cells to be occupied by night and sometimes worked in by day. Announcing that. "reformation hath become a principal object with the magistracy and rulers, " 100 the Society successfully urged the construction of separate cells in the Walnut Street jail for "more hardened and 102 A devout man who had almost become a minister, he asked men to imitate their common Father by "converting those punishments to which [criminals'] folly or wickedness have exposed them, into the means of their reformation and happiness."
103 To Rush, the means were obvious: "To me there is no truth in mathematics or even morals more self-evident than that solitude and labor might be so applied for all crimes as to make the punishment of death and public disgrace forever altogether unnecessary." 104 His description of the pyschology of solitary punishment closely resembles those of his English contemporaries: 105 Too much cannot be said in favor of SOLITUDE as a means of reformation, which should be the only end of all punishment. Men are wicked only from not thinking . . . . For this reason, a bad man should be left for some time without anything to employ his hands in his confinement. Every thought should recoil wholly upon himself. 106 
Early Developments in New York
The central figure in the prison-reform movement in late eighteenth-century New York was a Quaker merchant named Thomas Eddy. Eddy partook of the humane Quaker tradition, and his appreciation of the plight of prisoners had been enlivened by a term of imprisonment as a Tory in the Revolution. After the war he helped win passage of a law substituting long prison sentences for all but three capital crimes, and he served as the first warden of Newgate prison in New York City. He was a follower of Howard, but, to his later regret, he disregarded Howard's ad- vice to build separate cells for the prisoners to be used at night. rn; Eddy believed that rehabilitation was the chief end of punishment, and he sought to "eradicate the evil passions and corrupt habits which are the sources of guilt" 108 through work, religion, and education. 109 
The Pennsylvania and Auburn Systems
Neither Newgate nor the Walnut Street jail was successful; both were plagued by scarce funds, scarce space, and the vicissitudes of partisan politics. As it became clear toward the end of the nineteenth century's second decade that neither institution was rehabilitating its inmates and that those prisoners who were not escaping were undisciplined, a reaction set in. In 1821 Pennsylvania built a prison in which every inmate was kept in solitary confinement for the length of his sentence. New York experimented briefly and unsuccessfully.with the Pennsylvania plan; it settled in 1825 for confining prisoners in cells at night and letting them work together under a rule of complete silence by day. Pennsylvania had, if anything, constructed a prison which (in the estimation of the day) was better suited to rehabilitation than what had gone before. In New York, as "the demand for severe and painful treatment of the felon gained strength, the deterrent theory of punishment was stressed.at the expense of the reformative idea." 110 The reformative idea, some argued, had been tested and had failed at Newgate. 111 Newgate's defenders retorted that Newgate had always been overcrowded and underfunded and that rehabilitation had therefore never been tried. 112 The whipwielding warden of Auburn, Elam Lynds; a man known for the severity of his administrat~on, did not believe · [Vol. 77:707 having learned in prison a useful art, and contracted habits of constant labor.
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But by this time, even the "most thoroughgoing exposition" of the "doctrine of severity" had to pay "periodic lip service to the idea that penal treatment should be reformative as well as preventive, " 114 and Beaumont and Tocqueville found that "the idea was not given up, that the solitude, which causes the criminal to reflect, exercises a beneficial influence; and the problem was, to find the means by which the evil effect of total solitude could be avoided without giving up its advantages."
115 Even after the failure of a rehabilitative system, then, the rehabilitative ideal could not by this time be ignored or discarded.
The Theory of the Penitentiary
The American understanding of the rehabilitative process differed little from that of the late-eighteenth-century British. This section will describe the American understanding and its similarities to English theories; the next section will look specifically at the evidence of actual borrowing.
· In justifying rehabilitation as a goal of punishment, the Americans, like the British, first made the minimum argument:
[I]f it is obstinately insisted upon that government, as such, has no obligation to correct the morals of convicts, it is, at all events, its sacred duty not to lead them to certain ruin, and society takes upon itself an awful responsibility, by exposing a criminal to such moral contagion. "more dignified and nobler ground." The legislatures "have provided prisons where the reformation and improvement of the criminal, and the protection of society, are the grand objectives."119 . "To correct a criminal radically, more is required than an excitement of feeling; his habits must be broken . . . . " 120 and the criminal must in some way be brought up sharp. The means of doing so is, of course, solitude. 121 Tocqueville neatly summarized what he had learned in America of the rehabilitative process:
Can there be a combination more powerful for reformation than that of a prison which hands over the prisoner to all the trials of solitude, leads him through reflection to remorse, through religion to hope . . . and which, whilst it inflicts the torment of solitude, makes him find a charm in the converse of pious men, whom otherwise he would have seen with indifference, and heard without pleasure? 122 Americans also discerned a curative power in labor:
[E]ven if the criminal did not find in it a relief from his sufferings, it nevertheless would be necessary to force him to it. It is idleness which has led him to crime; with employment he will learn how to live honestly.1 23 Not only was solitary confinement curative, it was a defensible deterrent, since criminals "shun, by a vague presentiment, perhaps, the being corrected and reformed in spite of themselves, and the contemplation of their unhappy life, spent and lost in evil deeds." 124 An important difference between the nineteenth-century American and the eighteenth-century English proponents of rehabilitation is that the Americans encountered criticism of solitude as too harsh a treatment. Charles Dickens visited the Pennsylvania penitentiary during one of his visits to America and, like 119. Warden's Report to the Board of Inspectors, in INSPECTORS OF THE EASTERN STATE PENITENTIARY OF PENNSYLVANIA, SECOND ANNUAL REPORT 13 (1831).
120. Lieber, supra note 116, at 16. 121. Solitude, of course, also prevents the spread of corruption from prisoner to prisoner. A. DE TOCQUEVILLE, supra note 85, at 55. The efficacy of solitude was subscribed to by adherents of the Auburn as well as the Pennsylvania system. Thus one of the first three resolutions of the Prison Discipline Society (which favored the Auburn method) announced "[t]hat solitary confinement, at least by night, with moral and religious instruction, are an obvious remedy for the principal evils existing in Prisons." FmsT ANNUAL REPORT 4 (1827 In its intention I am well convinced that it is kind, humane, and meant for reformation; but I am persuaded that those who devised this system of Prison Discipline, and those benevolent gentlemen who carry it into execution, do not know what it is that they are doing. I believe that very few men are capable of estimating the immense amount of torture and agony which this dreadful punishment, prolonged for years, inflicts upon the sufferers. . . . 123 Tocqueville conceded that·while the Pennsylvania system might have an "especially powerful [effect] over individuals endowed with some elevation of mind, and who had enjoyed a polite education, " 128 uninterrupted and absolute solitude "is beyond the strength of man . . . it does not reform, it kills." 127 Rothman notes another difference between the eighteenthcentury British and the nineteenth-century Americans. Some Jacksonians demanded more of the penitentiary than rehabilitating the deviant; they asked it to serve as an experiment in and a model of societal organization, an orderly, disciplined, clean, wholesome, godly community. 128 Rothman attributes this optimism to an increasingly less primitive notion of the environmental origins of deviance and to the demise of the Calvinist explanation of crime as inherent in man's nature. 129 He quotes William H. Channing's remark in 1844 that the "study of the causes of the crime may lead us to its cure. " 130 Schlossman cites a new willingness to use law, religion, and science to improve human conduct and society to explain the more aggressive use of institutions like penitentiaries.and reform schools. 131 The uniquely American ver-125. C. DICKENS, AMErucAN NOTES 120 (1968 ed.). Dickens' comments were pointedly reprinted in 1843 in the Eighteenth Annual Report of the Prison Discipline Society, an organization which preferred the rival Auburn system. EIGHTEENTH ANNUAL REPORT 97.
126. A. DE TOCQUEVILLE, supra note 85, at 83. In a similar modern reaction, Norval Morris comments: "These three treatments-removal from corrupting peers, time for reflection and self-examination, the guidance of biblical precepts-would no doubt have been helpful to the reflective Quakers who devised the prison, but relatively few of them ever became prisoners." N. MORRIS, supra note 54, at 4. 127. A. DE TOCQUEVILLE, supra note 85, at 41. 128. D. ROTHMAN, supra note 5, at 71. Schlossman found similar aspirations for houses of refuge for children: "Casting the Refuge as an embodiment of Jacksonian egalitarian ideology, the managers described it as a miniature democratic community where character, merit, and a willingness to help others counted for recognition and reward." s. SCHLOSSMAN sion of the nineteenth century's faith in man's steady progress toward an ideal society also helps account for the audacious American conception of the penitentiary as a utopian experiment. In 1828 the Albany Argus announced editorially, "The American Revolution is the greatest political event in history . . . '-every thing that belongs to it is consecrated.' " 132 America, divinely guided, had taken the best the old world had to offer, and, unimpeded by the old world's feudal institutions, was now nurturing "the principles that are to renovate the earth.'' 133 True, corruption and crime threatened the experiment. True, Americans might be unworthy to bear the burden of the world's destiny. But those possibilities only made the rehabilitative activities of the penitentiary pressingly necessary.
The preceding narrative of the development of the American prison, and the accompanying description of its theory, demonstrate, I believe, that no sudden "Eureka!" announced the discovery of the penitentiary in America in the 1820s: The desire for and technique of rehabilitation can be traced to earlier reformers. Rothman properly argues that the extent of penitentiary construction suggests some change in thinking about society and rehabilitation. But Rothman obscures any such change by not specifying whose thinking altered-tp.e public's? reformers'? legislators? And, to a degree, population growth necessitated the construction of more prisons,· which had always been overcrowded. Rothman also underplays the extent to which decisions about prisons were reactions to the experiments and failures of the immediate past. The collapse of the programs at Walnut Street and Newgate made some legislative response imperative. The need to handle large numbers of prisoners and the longstanding faith in the curative powers of solitude made the construction of the penitentiaries logical, though of course not inevi:. table.
Our look at the development and theory of American prisons showed too the similarity between English and American penal reform proposals, a similarity which Rothman ignores almost studiously . 134 Reformers in both countries expected that solitude [Vol. 77:707 would make prisoners reflect on their own wretched moral state, would prevent the corruption of the first offender by the recidivist, and would permit the administration of a clean, safe, orderly prison. Reformers in both countries prescribed labor and religious and moral instruction. In both countries it had become difficult to ignore either prisons as a situs for punishment or the imperatives of the rehabilitative ideal. Developments in England after the turn of the century and before the authorization of the construction of the Eastern State Penitentiary of Pennsylvania· (1821)1 35 and the Auburn prison (1825) 136 further substantiate the proposition that the Jacksonian penitentiary was neither a unique response to unique problems nor an exclusively American innovation. Owing especially to the impediments to reform created by the administrative balkanization of the English prison system, many jails were as dreadful in the early nineteenth century as when John Howard was made sheriff of Bedfordshire, and in the first two decades of the century men like James Nield and Fowell Buxton followed, literally and figuratively, in Howard's footsteps, visiting prisons and writing reports deploring them for the Sloughs of Despond that they were. 137 Their analysis of the purpose and process of punishment was possibly slightly more precise but no different in substance from that of their illustrious predecessor:
Punishments are inflicted, that crime may be prevented, and crime is prevented by the reformation of the criminal. This may be accomplished. The prisoner, being separated from his former associates, ceases to think as they think, he has time for recollection and repentance; and seclusion will humble the most haughty, and often reform the most abandoned. As idleness is one great cause of sin, industry is one great means of reformation .
•.
• The use of stimulating liquors is often the cause, and always the concomitant of crime. These, therefore, must be forbidden. The want of education is found to be a great source of crime; for this, therefore, a provision must be made. The House of Commons was still listening to Romilly's assaults on the death penalty and at his behest establishing a committee which reported that many offenders may be reclaimed by a system of Penitentiary imprisonment by which [the Committee] mean a system of imprisonment not confined to the safe custody of the person, but extending to the reformation and improvement of the mind and operating by seclusion, employment and religious instruction. 139 In 1816, the Act of 1779 140 was in its essentials resurrected when the first part of Millbank Penitentiary opened. 141 Prisoners in it served the first half of their term .in complete solitude. In the second half, prisoners slept in separate cells at night and worked in congregate silence during the day. 142
Evidence of Borrowing
Although the primary-source material which might show precisely the extent of borrowing from England has not been fully studied, the secondary sources confirm the obvious inference from the similarity of opinion and practice on both sides of the Atlantic. Some knowledge of early European penal practices came to the New World with its settlers. Lewis 161 Just what this means is not clear, and Rothman evidently feels that no explanation is called for. He relegates the possibility that religious perspectives helped shape "prevailing social anxieties" to a dismissive footnote. 162 He does not explain how in a society which thought of itself as Christian there could be a "uniquely religious perspective." In any event, it was thought at the time and I argue now that the prison activists were significantly motivated by religion, that the rationale for prisons (and especially for their rehabilitative function) was in important part religious, and that the standard rehabilitative method relied crucially on religious training and suasion. I [Vol. 77:707 believe that Rothman's deprecation of religion and his sensitivity to the darker side of the rehabilitative ideal blind him to the humanitarian bases of prison reform. "In America," said Tocqueville, "the progress of the reform of prisons has been of a character essentially religious. . . .
[T]here is not one among all the officers of a prison who is destitute of religious principles." 163 And Lois Banner, a modern student of Jacksonian refoi:m, confirms Tocqueville's perception: "[I]t is becoming increasingly apparent that a prime consideration in the motivation of many early American reformers was their religious background and training." 164 "To do good works," Banner tells us, "was a universal Christian sentiment . . . . " 165 The idea of benevolence (the belief "that certain persons, having received God's sanctifying grace, were obliged to extend to all men the means of obtaining that grace") 100 was inherited from eighteenth-century sources as diverse as the Quakers, the Anglican reformer George Whitefield, and the Methodist John Wesley. 167 Benevolence, .however, was specially prominent in Protestant evangelicalism, which "stressed Christ's atonement, the mercy which God offered, and the grace which God would grant to those who repented and believed" 168 and which imposed on believers the duty "to make sinners realize their evil, to persuade them to repent, and thus to help God's saving work." 189 Evangelicalism expressed itself through the missionary, tract, Bible, and Sunday school societies, of course, 170 but evangelicals ( often spurred by millenialism and a vision of a Christian republic) also labored to establish free schools for children of the poor, to lobby for better public education, to found libraries for young mechanics and apprentices, and to establish juvenile reformatories. 171 Louis Dwight exemplified the evangeli- In 1839 the Prison Discipline Society sent wardens a questionnaire which asked them, among other things, what they thought of a prison without a chapel and Sabbath school instruction. One warden replied that the question transcended all others in importance, and another warden wrote that such a prison would be not much unlike (in regard to wisdom) to a man who would build and adorn a beautiful ship, lade her with the richest cargo of goods, and send her to sea without rudder, compass, or chart.
[Vol. 77:707 through their tables of contents) without being struck by the frequency of discussions of religious rehabilitative programs and successes.
There is a school of thought which accepts the suggestion that the evangelical Protestants were widely and seriously engaged in educational and other social-reform activities, but which interprets these "humanitarian" works as a fearful response to egalitarianism and as an attempt by reformers to regain what they believed was a lost social and moral authority .
178 Hoi polloi, licentious, irreligious, and lawless, had to be restrained if American society was to survive. "To many of those who could not accept the changing America," says one exponent of the social control theory, "evangelical Protestantism seemed an excellent means of keeping the nation under control."
177 He quotes the managers of the Home Missionary Society: "The Gospel is the most economical police on earth. " 178 At one level, the social control theory, especially in its application to prison reform, is unremarkable: of course prisons are an agency of social control. But problems with the theory abound.
Some of the difficulties are "empirical." Banner, for instance, doubts that the reformers perceived a threat to their status as moral arbiters. She also accuses the social-control school of seriously underestimating the number of denominations interested in benevolence. 179 But there are broader criticisms of the social-control theory, and many of them must be applied to Rothman. Rothman theory is too narrow, that it makes every reformer liable for the result as well as the intent of his acts, and that it exaggerates the extent of economic and urban development. 180 But Rothman's interpretation of the penitentiary as a frightened society's response to perceived threats to social stability (if it differs significantly from the social-control school at all) differs primarily in locating the striving for control somewhat more generally throughout society rather than locating it specifically in a displaced group or a small elite. 181 Rothman thus partakes of the faults I am about to describe of the social-control school.
Banner accurately identifies the essential flaw in the socialcontrol hypothesis:
The not-surprising devotion of these men to Protestant morality, their attachment to the capitalist economy, and their fear of democracy comprised only one strand in a complex of attitudes toward politics and society. To abstract this one strand as their "real" motivation is to fall into the error which plagued the Progressive historians: the belief that reality is always mean, hidden, and sordid and that men normally act not out of generosity but from fear and from considerations of status and gain.
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The social-control thesis simply neglects even to ask too many questions. If genuine humanitarianism did not animate the prison reformers, why did many of them also try to help even those among the unfortunate who did not threaten social stability? Why, for instance, did Samuel Gridley Howe w9rk for the blind, the deaf, and the mute? 183 Why did some reformers assist groups which did threaten social stability? Why, for instance, did William H. Channing approve of the women's rights movement, 184 and why had many prison reformers since Rush been abolitionists? 185 If fear of social instability primarily motivated prison reformers, why were they obsessed with the physical cruelties inflicted on prisoners and by the dismal, dank, and deadly state of the prisons? Why, for instance, did the Prison Discipline Society repeatedly inquire after ventilation, light, cleanliness, and sickness, as well as security, solitary confine-neglects and bad usages, in part responsible for the sins of its children; and that it owes to the criminal, therefore, aid to reform. " 195 These changes, though, are easily exaggerated; it may be more significant that the pre-Civil War period also witnessed growing apathy toward prison affairs. Lewis speculates that the apathy was in part due to a diversion of reform activities into abolitionism and to public boredom with the endless internecine struggle between the advocates of the Auburn and Pennsylvania systems.
V. CONCLUSION
The rehabilitative ideal, the history of which is tightly intertwined with the history of the prison, first emerged from the medieval past in company with the Church's prisons, for the church had the administrative apparatus for running prisons and the duty to salvage the souls of the unrighteous. As humanitarian revulsion to the blood sanctions grew, as the social inutility of capital punishment became evident, and as beggars and vagabonds began to disturb men's perceptions of social stability, imprisonment, and (in a tentative way) rehabilitation were adopted by secular authorities, particularly for sympathetic offenders like the young. By the eighteenth century a Protestant theory of rehabilitation had developed based on an analogy to (and usually actually calling for) the conversion experience. Christianity also enjoined its followers to be humane, to tend to the physical as well as the spiritual needs of their brothers. This led some of the devout into the prisons in a crusade to make them healthier and less oppressive. And as that crusade progressed, it became impossible to ignore the hope that offenders could be weaned from criminal pursuits. These Christian activists then found they had an institution to present to the rationalist, humanitarian criminal-law reformers who were seeking a satisfactory alternative to the death penalty.
This English tradition was transplanted to America, where it flourished in a soil rich in Christian humanitarian sects like the Quakers. As the colonies became free to experiment with new institutions, they were able to begin to practice what the English reformers had preached. For the purposes of a study of the origins of the rehabilitative ideal, the significant fact about both the Auburn and Pennsylvania systems is that their proponents had 195 . Quoted in W. LEWIS, supra note 2, at 232 (emphasis in original).
to come to terms with the demand for a rehabilitative rationale for their programs.
The origins of the rehabilitative ideal, then, are inextricably bound up with two other ideas-the religious ideal and the humanitarian ideal-and with considerations of social utility. Each factor reinforced the other. Religion fueled humanitarianism, which in tum posed questions of social utility in new ways. Men like the British reformers, who were attracted to the challenge of crime and punishment by their interest in calculations of social utility, were drawn to humanitarian causes. Yet each factor could be made to serve the darker side of the rehabilitative ideal: Religious zeal could give men the certitude to lock other men up alone in a cell until they succumbed to disease or madness; humanitarianism could be deployed to justify the deprivation of an offender's humanity "in his own best interests"; and no age has better known the possible abuses of the rationale of social utility than the twentieth century.
Rothman's disinclination to test his hypothesis crossculturally, however, blinds him to the interactions, and possibly even to the presence, of these three ideals. Perhaps every historian need not compare the institutions he examines with similar institutions in a related society. But Rothman's failure to do so is more than usually serious. Rothman, after all, claims the penitentiary originated in America, a claim which can be convincing only when supported with evidence from other countries. But even considering only Rothman's interpretation of the penitentiary as a reflection of pressures within American society, crosscultural comparison is still called for. If we can demonstrate (as this paper, I hope, begins to) that another society at a very different stage of social and economic development discovered the penitentiary, we surely must be skeptical about any time-or placebound analysis. And cross-cultural evidence is likely to be particularly necessary where, as here, the country under investigation is a recent colony, still intellectually dependent on the mother country and still in communication with it.
One result of Rothman's failure to compare English and American penology is that he misses some of the complexity of the Americans' motivation. More seriously, though, his failure impedes the development of generalizations about why societies adopt the institutions they do, and about the closeness of the fit between the structure of society and the institutions it uses. Logically it is possible that the penitentiary may have matched the special requirements of two quite different societies. But it is also possible that the penitentiary was adopted in America less because it seemed an appropriate response to America's special circumstances and more because it had been widely approved in England. That it was adopted in both countries may say something about the flexibility of social institutions, or about the elasticity of social needs, or about society's tolerance of badly fitting institutions. But until we examine these institutions crossculturally, we are unlikely to know.
